
angqr(erfle pf prufia, 
Office of the Commissioner (Appeal), 

ls¢la 6flu ud), erflet arrgaerie, arena7al& 
Central GST, Appeal Commissionerate, Ahmedabad 
sflgeyel rat, ofgapf, arrarqrglefgH&I@Id3Coo24, 

CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015 
. ~ 01926305065 - e.8CbcR-Jo1n63o5136 

,·ATION 
AX 

. MARKET 

DIN : 20220864SW0000058ElA 

dls ilse 
cf) ~~:File No: GA~PL/Co"M/STP/2669/2021 /;;? 5S _J).9 S ,- 

. ~ ~ ~ ~ Order-In-Appeal Nos.AHM-EXCUS-003-APP-43/2022-23 
~ Date: 13-08-2022 ~~ctr.~ Date of Issue 16.08.2022 

anrgaet (srf)et) a7er#if?Ra 
Passed by Shri Akhilesh Kumar, Commissioner (Appeals) 

Tf 

0 
'tl 

Arising out of 010 No. 40/AC/MEH/CGST/20-21 ~: 12.02.2021 passed by Assistant 
Commissioner, CGST& Central Excise, Division Mehsana, Gandhinagar Commissionerate 

JllJlcicfici~ c.nT -;:,r:r ~ 1l"ciT Name & Address 

Appellant 

1. MIs Western Confab Engineers 
C/o Nirmal Rajendra Shah 
Vandana Villa, Parekh Pole 
Mehsana - 384170 

als aft st arf\et srdr t artidls srpra aat ? at as sew sndsr a fh uenrfRerf fe) 
~ ~ x-TIHll ~ "cfiT 3l1llc1 · <TT :fRTafUT ~ ~ cR x-fcpcTT t I . 

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the 
one may be against such order, to the appropriate authority in the following way : 

77vT IR cfi I'< cpl ~a,ur ~ . : 0 ::?,'1'-1' • 

Revision application to Government of India: 

(1) ~ '30-llc;.-J ~ ~. 1994 ctr tTlxT 3@c'f ~ ~ ~ ~ cf> 6'R 4 ~ tTlxT "cfiT 
"'3""4"-tTlxT cf> ~~ 4'<°1cfi cf> ~ :fRTa,uT ~ ol'tlJrf ~. ~ ~. fcrm l-j?llcill, ~ 
fcrwr, ~~ ~. ~ cfTq ~. ~ lWf, ~- ~ : 110001 "cfiT a%) on-f) if8g 

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit, 
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New· 
Delhi- 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first 
proviso to sub-section (1) of Section-35 ibid : 

I 
I 

(ii) ufe +net aS) sift d; me} + oa ell sf-rait at-t ) fseft +rverity or-u qtei-? +f n 
fset rvgrit ) qu? reryrt # met el nd gg mf if yr fsf rvsruit zit rose + nig ae fbell 
aitai) +f at fsfl rvsrt st met a$l fsut as dlii gs sl I 
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to 
another factory or from one warehouse to another during the course of processing of the goods in a 
warehouse or in storage whether in a factory or in a warehouse. 
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(p) na a} mst ff g qr vet # fquffa et qt at met s faf#for if eqili pea qa 41et R eui«+' ~ * ~ * l=ffl@ it \iTI" ~ * ~ ~ ~ <TT ~ it PlllfR'm ~ 1 · · 

(A) In case of rebate of duty of excise on goods exported to any country or territory outside 
India of on excisable material used in the manufacture of the goods which are exported 
to any country or territory outside India. 

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of 
duty. 

3ffi'r:f ~ ctr ~ ~ cl) :r@A cl) ~ \iTI" ~ ~ ~ ctr 11t ~ 3ITT ~ ~ vTT ~ l:ITTl i:;c/ 
f.'ml:f cl) ~ ~- ~ cl) 1rRl 1TTfur ell" ~ 1:fx <TT ~ ii fa arferf@rt (i.2) 1998 ref 109 gRI 
frgaa fg g el 

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made there under and such order 
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 
of the Finance (No.2) Act, 1998. 

(1) · ~ ~ ~ (~) Pillii1cJc11. 2001 * f.'ml:f 9 * 3@1@ RlPifc!!Si: ~ ~ ~-8 it err >ffum it. 
fa srrg d ~ ~ ~ ~ ~ cfr:r llIB cl) ~-~ i:;c/ ~ 3lm1 ctr err-err >ffum cl) ffl2T 
~ 3TTcl0 FcP<n \iTTrfT ~ ,~ mt>.T ~ ~.<ITT ~ mtf * 3@1@ tITTT 35-~ it ~ l:!fr * :r@A * 
rqet a wner &1sn--6 anent aS) fe f si-fl nfeg 

The above application shall be made in duplicate in Form No. EA-8 as specified under 
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which 
the order sought to be appealed against is communicated and shall be accompanied by 
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a 
copy of TR-G Challan evidencing payment of prescribed fee as prescribed under Section 
35-EE of CEA, 1944, under Major Head of Account. 

(2) ~ 3TTcl0 cl) m2T ~ ™"1rf ~ ~ ~ ~ <TT "iRffi cpl=[ mcTT ~ 200 / -~ :r@A ctr ~ 3ITT 
vrITT fic1 '-i-<i:/59 ~ ~ ~ v'ITTcTT m m 10001 - ctr m :r@A a1 org 

0 

The revision application shall be accompanied by a fee of Rs.200/- where the amount 
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more 0 
than Rupees One Lac. 

ft rep, a-elg sure+ goo gj lat aw arf)&freq uniferaor ; f 3rfte 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

(1) ~ ~ ~ ~- 1944 ctr l:ITTl 35-~/35-~ cl) 3@1@: 

Under Section 35B/ 35E of CEA, 1944 an appeal lies to : 

(a) uaaff@ad ufRse 2 (i) q if 4dig argent d aremar a arfter, arfreit re +f «f ea, a}el 
ere- roe yai hare rftsef mmferr(f@rs&e) a fen aster 4fa, rs+erere 2171eil, 
as7fl 44f, 3ryvaT, f@fig, 3feHdTal&- a8ooo4 

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at 
2ndfloor,BahumaliBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals 
other than as mentioned in para-2(i) (a) above. 
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The appeal to the Appellate Tribunal shall· be filed in quadruplicate in form EA-3 as 
prescribed under Rule 6 of Central Exc.ise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-, 
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5 
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in 
favour of Asstt. Registar of a branch of any nominate public sector bank of the place 
where the bench of any nominate public sector bank of the place where the bench of 
the Tribunal is situated. . 

(3) afe sw oner +# as met sneif a1 r+tar slat 3 al vela +er sitar a frg flu ai grail eyJi an wt flu on-nt nifeg gw ez a} &la "gg af} fas fern u87 aef wt rat as ferg aenfRerfe arflef 
auutfe)av qi gas 3rf)et an at-flu weait ail va order fat onat g 
In case of the order covers a number of order-in-Original, fee for lach 0.1.0. should be 
paid in the aforesaid manner not withstanding the fact that the one appeal to the 
Appellant Tribunal or the one application to the Central Govt. As the case may be, is. 
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each . 

(4) 

o 

o 

.-xlllllc1ll ~~ 1970 If~ ~ ~-1 cfi 3Rf1TT1 ~ ~ 3T:f-ITT Bcffi ~ <JT : 
1petard r jerfReif frvfrt feral as an?gr f a) la al va uf@ut o.s.so fl ant-urelel {Jed 
fee tut &ln uif8g., 

One copy of application or 0.1.0. as the case may be, and the order of the adjournment 
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item 
of the court fee Act, 1975 as amended. 

(5) st sit «iafra +m+ell aw) ~ ffl cf@ ~ ~ 3rR ~ UTA ~ ~ \JITITT t vl1' ~ ~ .. 
~ '30JIC:'1 ~ ~ ~ ~ ~ (¢1~~fclltr) f.TT:ri,, 1982 if ~ t I 
Attention in invited to the rules covering these and other related matter contended in the 
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(64) fl goos, a-dla enreT ea vi karat ard)eflet =urutf©ravi(free),a' frsrdreit as met 
cf5ctd!Ail l(Demand) ~ ~(Penalty) cflT 10% ~ '1l'm cp{'1T ~ ~ I~, . ~ ~ '1l'm 10 ~ 
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) 

~ ~ ~ '3ffi ~ ~ ~. ~ mrTT "~ "$1 lWT"(Duty Demanded)- 
(i) (Section)~ 11D ~ ~ f.imful xW<T; · 
(ii) fRrat tee @l-de hsfBse afl uf; 
(iii) @l-de hfse frnif as fr 6 ~ ctQc1 ~ xlf-<T. 

¢ ~ 1I<f urm •~ '3f(fre• iY ~ 1I<f urm qft ~ iY, Jflfuf' ~ ~ ~ ~ 1I<f ~ iiRT fa"qT TTm 

8. 
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by 
the Appellate Commissioner would have to be pre-deposited, provided that the pre 
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a 
mandatory condition for filing appeal before CE STAT. (Section 35 C (2A) and 35 F of the 
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) 

Under Central Excise and Service Tax, "Duty demanded" shall include: 
(clxxv) amount determined under Section 11 D; 
(clxxvi) amount of erroneous Cenvat Credit taken; 
(clxxvii) amount payable under Rule 6 of the Cenvat Credit Rules. 

se and s fc srflr ifrseuy «rar oisf rev srrar ea ar avs faifea s) at +wl fg mg gee 10% 

ya+ u¢ silt orsf hat avs faatfea slaaavs 3 1o% 1air u¢a$l on wsdt I 
· w of above, an appeal against this order shall lie before the Tribunal on payment of 
duty demanded where duty or duty and penalty are in dispute, or penalty, where 
e is in dispute." 
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ORDER-IN-APPEAL 

The present appeal has been filed by M/s. Western Confab 

Engineers, Clo. Nirmal Rajendra Shah, Vandana Villa, Parekh Pole, Mehsana 

384170 (hereinafter referred to as the appellant) against Order in Original 

No.· 40/AC/MEH/CGST/20-21 dated 12.02.2021 [hereinafter referred to as 

"impugned order"] passed by the Assistant Commissioner, CGST, Division • 

Mehsana, Commissionerate : Gandhinagar [hereinafter referred to as 

"adjudicating authority" ]. 

2. Briefly stated, the facts of the case is that the appellant were holding 

Service Tax Registration No. AELPS5179MST001 and were engaged in 

providing Commercial & Industrial Construction Services, Erection, 

Commissioning and Installation Services etc. On the basis of information that 

the appellant was collecting service tax from their customers but not depositing 

the same to the Government Exchequer and that they were also suppressing 

the taxable value in their ST-3 returns, investigation was initiated against the 

appellant by the Directorate General of Central Excise Intelligence (DGCED) 

[now DGGI]. During the investigation, it was noticed that the appellant was 
, 

availing abatement of 67% of the taxable value in terms of Notification 

No.1/2006-ST dated 01.03.2006. It, however, appeared that where the 

customers of the appellant had provided material free of cost for providing 

service by the appellant, the value of such free issue material was not added to 

the taxable value while working out abatement. Therefore, it appeared that 

the appellant was not eligible for abatement and they were liable to pay service 

tax on the gross value of services provided by them. It was also noticed 

during the course of investigation that the appellant had also provided only 

Construction services related to Commercial and Industrial buildings and Civil 

Structures. It appeared that in such cases, the appellant was liable to pay 

service tax without abatement where no supply of goods was involved. 

0 

e 

3. Subsequently, the appellant was issued a SCN vide F.No. 

DGCEI/AZU/36-37/2015-16 dated 30.09.2015 wherein it was proposed to: 
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► Demand and recover service tax amounting to Rs.42,25,068/- under the 

proviso to Section 73 (1) of the Finance Act, 1994 and appropriate the 

amount of Rs.21,66,248/- paid by them; 

► Demand Interest under Section 75 of the Finance Act, 1994; 

> Impose penalty under Section 77 and 78 of the Finance Act, 1994; 

4. The said SCN was adjudicated vide the impugned order wherein the 

demand for Rs. 42,25,068/- was confirmed along with interest and the amount 

paid by them was appropriated. Penalty amounting to Rs.42,25,068/- was 

imposed under Section 78 of the Finance Act, 1994. Penalty of Rs.10,000/- was 

also imposed under Section 77 of the Finance Act, 1994. 

o 
b5. Being aggrieved with the impugned order, the appellant has filed the 

instant appeal making detailed submissions on merits. They have also 

contended that the impugned order has been passed in violation of the· 
- 

principles of natural justice as no hearing was granted to them before 

confirming the demand of service tax. In support of their contention, the 

appellant relied upon the. judgment of the Hon'ble Supreme Court in the case 

of Uma Nath Pandey Vs. State of UP - 200,9 (237) ELT 241 (SC) and UOI Vs. 

Hanil Era Textiles Ltd. - 2017 (349) ELT 384 (SC) . 

e The appellant were given' opportunities for Personal Hearing through 

virtual mode on 24:05.2022, 15.06.2022 and 20.07.2022. However, nobody . 
appeared and neither was any request for adjournment received. The appellant 

were granted another opportunity of Personal Hearing through virtual mode 

on 08.08.2022. However, nobody appeared for the personal hearing through 

virtual mode. 

6.1 In terms of the provisions of Section 35(1A) of the Central Excise Act, 

1994, hearing of the appeal can be adjourned on sufficient cause being shown. 

However, as per the proviso to the said Section 35 (LA), no adjournment shall 

be granted more than three times to a party during hearing of the appeal. In 

the present appeals, the appellant were called for a personal hearing on four 

dates, however, they neither attended the hearing nor sought any 

Orpent. I am, therefore, satisfied that the appellant have been granted 

portunities to be heard, which they have not availed. I, therefore, 
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proceed to decide the case, exparte, on the basis of the material on available 

on record. 

7. I have gone through the facts of the case, submissions made in the 

Appeal Memorandum and the material available on records. The dispute 

involved in the present appeal relates to the confirmation of demand for service 

tax· amounting to Rs.42,25,068/-. The demand pertains to the period F.Y.2010 

11 to FY. 2013-14. 

8. I find that it has been recorded at Para 16 of the impugned order that 

the appellant has not submitted their defence submission. Further, at Para 17 

of the impugned order, it has been recorded that the opportunity of personal 

hearing was granted on 28.01.2021, 01.02.2021, 05.02.2021 and 08.02.2021, 

but, there was no response from the appellant. Thereafter, the case was 

adjudicated ex parte. 

e 

8.1 I find that the appellant has in their appeal memorandum submitted 

details and various documents in their defense. However, these details and 

documents were not submitted by them before-the adjudicating authority and 

neither was any of the contentions made in the appeal memorandum raised 

before the adjudicating authority. Since the appellant did not file any written 

submission before the adjudicating authority and neither did they attend the 

personal hearing granted, no oral submissions were made by them in their 

defense. Accordingly, the adjudicating authority did not have the opportunity 

of considering the submissions of the appellant before passing the impugned 

order. Therefore, I am of the considered view that it would be in the fitness of 

things in the interest of natural justice that the matter is remanded back to 

the 'adjudicating authority to consider the submissions of the appellant, made "; 

0 

in the course of the present appeal, and, thereafter, adjudicate the matter. 

9. In view of the above, I am of the considered view that in the interest of 

the justice, the matter is required to be remanded back for denovo adjudication 

after affording the appellant the opportunity of filing their defense reply and 

after granting them the opportunity of personal hearing. Accordingly, the 

ed order is set aside and the matter remanded back to the adjudicating 

y for adjudication afresh. The appellant is directed to submit their 

J ••• 
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written submission to the adjudicating authority within 15 days of the receipt 

of this order. The appellant should also attend the personal hearing as and 

when fixed by the adjudicating authority. The appeal filed by the appellant is 

allowed by way of remand. 

The appeal filed by the appellant stands disposed of in above terms. 

I 

es) u r e272-% 
Commissioner (Appeals) 

o t: 
(N.Suryanarayanan. Iyer) 
Superintendent(Appeals), 
CGST, Ahmedabad. 
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To 

0 

Mis. Western Confab Engineers, 
Clo. Nirmal Rajendra Shah, 
V andana Villa, Parekh Pole, 
Mehsana- 384170 

The Assistant Commissioner, 
CGST & Central Excise, 
Division : Mehsana, 
Commissioner ate ' Gandhinagar 

Date: .08.2022 . 
do 

s? 

Appellant 

Respondent 

Copy to: 
I. The Chief Commissioner, Central GST, Ahmedabad Zone. 
2. The Commissioner, CGST, Gandhinagar. 
3. The Assistant Commissioner (HQ System), CGST, Gandhinagar. 

(for uploading the OIA) 
L 1 Guard File. 

5. P.A. File. 


